§655.92

specifically directs the Secretary to
make the certification if:

(i) The employer has complied with the cri-
teria for certification (including criteria for
the recruitment of eligible individuals as
prescribed by the Secretary), and

(ii) The employer does not actually have,
or has not been provided with referrals of,
qualified individuals who have indicated
their availability to perform such labor or
services on the terms and conditions of a job
offer which meets the requirements of the
Secretary.

(¢c) The Secretary’s determinations. Be-
fore any factual determination can be
made concerning the availability of
U.S. workers to perform particular job
opportunities, two steps must be
taken. First, the minimum level of
wages, terms, benefits, and conditions
for the particular job opportunities
below which similarly employed U.S.
workers would be adversely affected
must be established. (The regulations
in this subpart establish such min-
imum levels for wages, terms, benefits,
and conditions of employment). Sec-
ond, the wages, terms, benefits, and
conditions offered and afforded to the
aliens must be compared to the estab-
lished minimum levels. If it is con-
cluded that adverse effect would result,
the ultimate determination of avail-
ability within the meaning of the INA
cannot be made since U.S. workers can-
not be expected to accept employment
under conditions below the established
minimum levels. Florida Sugar Cane
League, Inc. v. Usery, 531 F. 2d 299 (5th
Cir. 1976). Once a determination of no
adverse effect has been made, the
availability of U.S. workers can be
tested only if U.S. workers are actively
recruited through the offer of wages,
terms, benefits, and conditions at least
at the minimum level or the level of-
fered to the aliens, whichever is higher.
The regulations in this subpart set
forth requirements for recruiting U.S.
workers in accordance with this prin-
ciple.

(d) Construction. This subpart shall be
construed to effectuate the purpose of
the INA that U.S. workers rather than
aliens be employed wherever possible.
Elton Orchards, Inc. v. Brennan, 508 F.
2d 493, 500 (1st Cir. 1974); Flecha V.
Quiros, 567 F.2d 1154, 1156 (1st Cir. 1977).
Where temporary alien workers are ad-
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mitted, the terms and conditions of
their employment must not result in a
lowering of the wages, terms, and con-
ditions of domestic workers similarly
employed. Williams v. Usery, 531 F. 2d
305, 306 (bth Cir. 1976), cert. denied, 429
U.S. 1000, and the job benefits extended
to any U.S. workers shall be at least
those extended to the alien workers.

§655.92 Authority of the Office of For-
eign Labor Certification (OFLC) Ad-
ministrator.

Under this subpart, the accepting for
consideration and the making of tem-
porary alien agricultural labor certifi-
cation determinations are ordinarily
performed by the Office of Foreign
Labor Certification (OFLC) Adminis-
trator (OFLC Administrator), who, in
turn, may delegate this responsibility
to a designated staff member. The
OFLC Administrator will informally
advise the employer or agent of the
name of the official who will make de-
terminations with respect to the appli-
cation.

[71 FR 35518, June 21, 2006]

§655.93 Special circumstances.

(a) Systematic process. The regulations
under this subpart are designed to pro-
vide a systematic process for handling
applications from the kinds of employ-
ers who have historically utilized non-
immigrant alien workers in agri-
culture, usually in relation to the pro-
duction or harvesting of a particular
agricultural crop for market, and
which normally share such characteris-
tics as:

(1) A fixed-site farm, ranch, or simi-
lar establishment;

(2) A need for workers to come to
their establishment from other areas
to perform services or labor in and
around their establishment;

(3) Labor needs which will normally
be controlled by environmental condi-
tions, particularly weather and sun-
shine; and

(4) A reasonably regular workday or
workweek.

(b) Establishment of special procedures.
In order to provide for a limited degree
of flexibility in carrying out the Sec-
retary’s responsibilities under the INA,
while not deviating from the statutory
requirements to determine U.S. worker
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